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OPINION
FACTS

On March 12, 2003, the petitioner, Johnny Tyus, was convicted by a Tipton County jury of
delivery of .5 grams or more of a Schedule Il controlled substance, cocaine, a Class B felony, and
was sentenced as a Range I, multiple offender to fifteen years in the Tennessee Department of
Correction. On March 27, 2003, the same day as the sentencing hearing, the petitioner signed a
waiver of appeal. Thereafter, the petitioner filed apro sepetition for post-convictionrelief onMarch
8, 2004, aleging multiple claims of ineffective assistance of counsel. Post-conviction counsel was
appointed, and an amended petition wasfiled on April 14, 2004. Among other things, the petitioner
asserted in his original and amended petitions that trial counsel failed to file all necessary pretria
motions, failed to challenge the lawfulness of the petitioner’s arrest, failed to defend against the
affidavit of complaint containing an incorrect name, improperly excluded the petitioner from the



sel ection of jury members, failed to conduct anindependent investigation, failed tointerview defense
witnesses, failed to communicate properly with the petitioner, failed to call character witnesses at
trial, and “did not adopt any trial strategy whatsoever.” Onappeal, the petitioner presentsthe claims
that trial counsel wasineffectivein failing to adopt any trial strategy and in not pursuing the defense
of mistaken identity.

The petitioner testified at the evidentiary hearing held on July 16, 2004, that he met with trial
counsel for thefirst time on March 11, 2003, one day beforetrial, and that the meeting lasted around
twenty minutes. Prior to that meeting, the petitioner “didn’t even know who [his] attorney was.”
The petitioner suggested atrial strategy to trial counsel consisting of a challenge to an audiotape of
the drug transaction as well as a challenge to what was, according to the petitioner, the affidavit of
complaint, which listed the petitioner’s name as “Frank Tyus.” The petitioner alleged that trial
counsel brought the document to court with him the next day and had “ whited out” the name* Frank”
and inserted “Johnny,” the petitioner’s first name, as well as the correct social security number,
driver’slicensenumber, and birth date, although the petitioner testified that the* corrected” birth date
was dtill incorrect. Beforetrial, trial counsel told the petitioner that the paper “ain’t nothing” and
that he should accept the pleaagreement of six to ten years, rather than go to trial and risk asentence
of twenty to thirty years. The petitioner alleged that trial counsel “was threatening [him] with time,
trying to get [him] to cop aplea.” The petitioner stated he had never used the alias “Frank” and
could not “recall” whether anyone in his family was named “Frank.” The petitioner gave trial
counsel the names of two potential defense witnesses, his brother-in-law, Randy Murphy, and his
sister, Cassandra Tyus, as well as the names of “a couple of more peoples [sic] that knew . . .
something about the informant,” athough the petitioner could not remember any of the names of
those other personsat the hearing. Trial counsel “didn’t discussno strategy” with the petitioner, nor
did anyone elsefrom the public defender’ s office. The petitioner also complained that hisarrest in
Brownsville was “unlawful” because the police did not have an arrest warrant for the chargesin
Tipton County.

On cross-examination, when asked if he was aware that there was no arrest warrant and that
instead acapias wasissued for his arrest subsequent to grand jury proceedings, the petitioner stated
that the officers who arrested him never showed him acapias. The petitioner stated again that trial
counsel changed the nameontheaffidavit from*“Frank” to “ Johnny,” although admitting that hedid
not seetrial counsel changethe name. The petitioner also stated, “If hedidn’t changeit, he brought
it to you [the prosecutor] and told you about it, and you changed it.” The petitioner aso admitted
he spent “morethan two” nightsat the Surreywood A partments, which wasthe home of codefendant
Canga Buford,* whom the petitioner acknowledged was his girlfriend. Asked if he remembered
Buford’ stestimony at trial, that although she denied knowing adrug deal was taking place, shedid
testify “about the car she owned, that [the petitioner was| her boyfriend, and where [the petitioner]
had lived there at Surreywood Apartments,” the petitioner responded, “Yeah.” The State aso
introduced as an exhibit an affidavit of complaint from a2002 driving on revoked license arrest, in

1The codefendant’s name is spelled “Canga” in the indictment; however, her name is spelled “Kanga’
throughout the post-conviction transcript.
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which the arresting officer swore that the petitioner provided afalse name, “ Derrick,” when hewas
arrested. The petitioner, although he acknowledged pleading guilty to the charge, stated, “I didn’t
never [sic] tell no [sic] officer my namewas Derrick.” After counsel was initially appointed in this
matter, and while the petitioner was still in jail, he did not attempt to contact the public defender’s
office, explaining: “If the judge appointed him to me, that is not my job. That’s not my obligation.
He supposed [sic] to get in touch with me.” Asked why he did not make an effort to contact his
attorney between November 2002 and March 2003, the petitioner replied, “Because his ass getting
paid forit. ... Hesupposed [sic] to do hisjob.” Other than Cassandra Tyus and Randy Murphy,
the petitioner refused to give names of any of the witnesses he supplied to trial counsel, stating, “I
don't feel like| got to answer that question. Because | might have to use these peoples[sic] again”
if hereceived anew trial. He aso stated he would not provide the names of these other witnesses
because of the “little crooked tricks y’ al be pulling, Man, whiting people’ s names out and putting
other people s names there.”

On redirect, the petitioner stated that trial counsel advised him not to testify. When asked
if hewanted to testify at trial, the petitioner stated, “| didn’t want to testify. Because after they done
pulled their little Frank changing around, | didn’t want to testify.” The petitioner acknowledged that
he did not provide the names of any witnesses, other than Cassandra Tyus and Randy Murphy, to
post-conviction counsel.

Randy Murphy, the petitioner’ sbrother-in-law, testified concerning the petitioner’ sarrest in
Brownsville. Murphy approached the officers and told them they were in hisyard, and the officers
told him to “mind [his] own business.” Murphy testified that he never saw an arrest warrant or the
officers show the petitioner an arrest warrant. He stated he “guess[ed]” the petitioner asked them
to see awarrant and the petitioner “probably” asked to see awarrant.

Cassandra Tyus Murphy, the petitioner’ ssister, testified that the petitioner told her that trial
counsel had shown him “a paper with somebody else’s hame on it,” and she told the petitioner he
should “check into that.” The petitioner did not tell her whether hetold trial counsel that the wrong
person was arrested, but the petitioner did tell her that trial counsel “acted likehedidn’'t -- hewasn't
concerned with him, likehejust didn’t care, likethey wanted to lock him up and throw away the key
or something like that.”

Trial counsel, who had been empl oyed by the public defender’ s officefor sixteen to eighteen
years, testified that he met with the petitioner “at least twice, and may have talked to him on the
phone” and that he probably spent “ten hoursor less’ communicating with the petitioner. He stated
that he did not “spend a tremendous amount of time with regard to some of the issues he' s raised,
based on conversations we had about the reality of the situation.” Trial counsel stated that the
petitioner initially indicated he was going to plead guilty, so he did not spend alot of timetrying to
develop an dlibi defense. Hisinvestigator also “must have met” with the petitioner because trial
counsel noted in his file that he needed information “from scratch,” as the petitioner’s case went
“straight to the Grand Jury.” However, trial counsel did not have arecord of when the investigator
actually met with the petitioner. Trial counsel met with the codefendant and said there was “no
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dispute” that it was the defendant in the car with his girlfriend at the time of the undercover
transaction. The petitioner did advise trial counsdl that he “didn’t think” it was his voice on the
audiotape, but trial counsel advised him that the State would present thetapetothejury at trial. Tria
counsel noted in hisfilethat the petitioner did not provide any alibi witnessesand planned onrelying
on thefact that the codefendant was his girlfriend and shewould not testify against him at trial. The
petitioner never told trial counsel, “It wasn't me, and here’'smy witness. Here' swherel was.” As
totria strategy, trial counsel testified that he received aletter from the petitioner in February 2004
indicating that he wished to ask the court about going into a rehabilitation program, and counsel
inferred from the letter that he should pursue a defense strategy of attempting to reduce the charge
to a “misdemeanor casual exchange” charge, as “they were going to be able to prove it was him,
since, infact, itwas.” Astothename*Frank,” trial counsel testified that the confidential informant
initially thought that was the petitioner’ s name, although the officers later learned the petitioner’s
true name. Hetestified that the name had already been “whited out” on the document when he first
saw it, that he did not alter the document, and that the document was not an affidavit of complaint
but a“rough draft” used by the officers. He stated hisinvestigation revea ed that therewasa* Frank
Tyus,” but hewasinjail in Brownsville at the time of the drug transaction and could not have been
the person who sold drugsto the confidential informant. The petitioner never gavetrial counsel “the
name of somebody that could say where he was on that day.” Tria counsel also identified the
“Officia Forensic Chemistry Report,” submitted by the State, whichindicated the codefendantswere
“Buford, Canga” and “Ties, J.T.” and which showed a positive test result for 1.4 grams of cocaine.

On July 16, 2004, the post-conviction court entered an order denying the petition, finding,
among other things, that the petitioner failed to show by clear and convincing evidence that “the
services rendered or the advice given was bel ow the range of competence demanded of attorneysin
criminal cases. The petitioner has not shown that there is a reasonable probability that, but for
counsel’ s deficient performance, the result of the proceeding would have been different.”

ANALYSIS
|. Post-Conviction Standard of Review

The petitioner arguesthe post-conviction court erred in finding that hereceived the effective
assistance of counsdl. The post-conviction petitioner bears the burden of proving his or her
alegations by clear and convincing evidence. See Tenn. Code Ann. § 40-30-110(f). When an
evidentiary hearing is held in the post-conviction setting, the findings of fact made by the court are
conclusive on appeal unlessthe evidence preponderates against them. See Statev. Burns, 6 SW.3d
453, 461 (Tenn. 1999); Tidwell v. State, 922 S.W.2d 497, 500 (Tenn. 1996). Where appellate
review involves purely factual issues, the appellate court should not reweigh or reevaluate the
evidence. See Henley v. State, 960 SW.2d 572, 578 (Tenn. 1997). However, review of atria
court’ sapplication of the law to the facts of the caseis de novo, with no presumption of correctness.
See Ruff v. State, 978 S\W.2d 95, 96 (Tenn. 1998). The issue of ineffective assistance of counsel,
which presents mixed questions of fact and law, is reviewed de novo, with a presumption of




correctnessgiven only to the post-conviction court’ sfindingsof fact. SeeFieldsv. State, 40 S.W.3d
450, 458 (Tenn. 2001); Burns, 6 S.W.3d at 461.

Il. Ineffective Assistance of Counsal

Toestablishaclaimof ineffectiveassistance of counsel, the petitioner hasthe burdento show
both that trial counsel’s performance was deficient and that counsel’s deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 2064, 80 L. Ed. 2d 674 (1984); see State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App.
1997) (noting that same standard for determining ineffective assistance of counsel that isappliedin
federal cases also appliesin Tennessee). The Strickland standard is atwo-prong test:

First, the defendant must show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequiresshowingthat counsel’ serrorswereso seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.

The deficient performance prong of the test is satisfied by showing that “counsel’s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing
professional norms.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
at 688, 104 S. Ct. at 2065; Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975)). The pregudice prong
of thetest is satisfied by showing areasonable probability, i.e., a* probability sufficient toundermine
confidenceintheoutcome,” that “but for counsal’ sunprofessional errors, theresult of the proceeding
would have been different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068.

Because both prongs of the test must be satisfied, a failure to show ether deficient
performance or resulting prejudiceresultsinafailureto establishtheclaim. SeeHenley, 960 S.\W.2d
at 580. For this reason, courts need not approach the Strickland test in a specific order or even
“address both components of the inquiry if the defendant makes an insufficient showing on one.”
466 U.S. at 697, 104 S. Ct. at 2069; see dlso Goad, 938 S.W.2d at 370 (stating that “failure to prove
either deficiency or prejudice provides a sufficient basisto deny relief on the ineffective assistance
clam”).

The petitioner contends on appeal that trial “[clounsel was ineffective because he deprived
[the petitioner] of the substantial defense of identity dueto hisnegligencein investigating the case.”
More specificaly, the petitioner contends that trial counsel should have developed a defense of
misidentification based on the use of an incorrect name in one of the State’ s documents.



At the evidentiary hearing, the petitioner testified that the altered document was an affidavit
of complaint; however, the document appears to be an internal document of law enforcement
officers, and trial counsel testified that it was a “rough draft” used by the investigating officers.
Moreover, the indictment lists the petitioner’ s correct name. The petitioner contended at one point
that trial counsel altered the document, but when pressed, contended that the prosecutor may have
altered the document. Trial counsel testified concerning the questioned document and why he did
not develop a strategy based on misidentification:

When | picked this up, | had the same question. | said, “Wéll, here it says ‘ Frank
Tyus,” and up at the top it says ‘ Johnny.’”

And they basically indicated, well, initially that was the name he had used in
dealing with the CI on one or more occasions. They thought his name was Frank.
But when they redized, no, there is no Frank Tyus, or if thereis, thisis not the --
Frank Tyus is not the guy who's living with Kanga Buford. The guy who’s living
with Kanga Buford is the guy that they eyeballed as having arrested a few days
earlier, driving her car, when they went into the Surreywood A partmentsand arrested
him.

So they said, “We know thisisthe guy. The ClI may have been confused on
thename. Andalot of times,” they said -- which makes sense -- “alot of times most
of your drug dealers don’t give you an ID when they sell you drugs.”

| think that would be a smart thing to do if you' re selling drugs, whether --
most of the buys that are made that cometo court, they would never have sold to this
person if they thought or suspected he was an ID [sic]. A lot of times it’s street
names.

The CI thought his name was Frank, and they looked into it, and no -- and
corrected it to say no, it’s Johnny Tyus. And how do they know it’s Johnny Tyus?
WEell, they followed this car and the passenger to Kanga Buford's house or to the
Surreywood A partments.

[POST-CONVICTION COUNSEL]: Didit at least seem to you that identity should
be part of your tria strategy?

[TRIAL COUNSEL]: If there wereindeed anybody named Frank Tyus, that would
be a possibility, except for the fact that we could -- Kanga Buford -- well, except for
the fact that the two officersidentified him. It wouldn’'t matter if they called him
Geronimo. “I thought his name was Geronimo.” That would be fine.

Except, | said, “These people are going to get up and face-to-face identify
you, especially Kanga Buford, who will say, ‘Y eah, I’ ve known him for two-and-a
half years. Welivetogether. That's definitely who wasin my car.’”



Just because the ClI hasthe wrong name or called him Geronimo would make
no impact, | felt, on ajury, once she testified. He was sure she would not testify
against him.

Apparently thereis someone named Frank Tyus, but hewasinjail. And that
may be what, in fact, led them to realize the Cl is wrong; his name is not Frank.
There’'sa Frank Tyus, but he’sinjail over in Brownsville.

[THE STATE]: Did [the petitioner] ever really offer you any suggestions as to a
defense, other than they apparently changed the name in this narrativefrom Frank to
Johnny?

[TRIAL COUNSEL]: I think that sort of sumsup what Mr. Tyus' thought was, that
since this report had something whited out, we must be able to prove it was a
conspiracy.

And | said, “No, there is not really. There is some inaccuracy, and maybe
they were wrong and they’re going to clear that up. But there's no conspiracy out
thereto manufacture some evidencejust to put you away. Why would they do that?’

[THE STATE]: Did [the petitioner] ever indicate to you that there was any other
person that lived with Kanga Buford or would drive around with Kanga Buford, that
may have looked like him, that could have been confused with [the petitioner]?
[TRIAL COUNSEL]: No.

[THE STATE]: Didheever indicatethat there was anybody elsethat lived or stayed
with Kanga Buford?

[TRIAL COUNSEL]: No.
[THE STATE]: Did he ever give you any alibi witness that would say hewasnot in
Tipton County on April 4th or for any other reason it wasimpossiblefor himto have

done this?

[TRIAL COUNSEL]: No.



In its order denying the petition, the post-conviction court summarized the identification
evidence at trial which implicated the petitioner as the person who sold cocaine to the confidential
informant:

[ Theconfidential informant] testified that heknew the[petitioner] personally,
knows what type of car he drove and where helived. [The confidential informant]
testified about buying 6 or 7 rocks of cocaine from the [petitioner]. Thisevent was
monitored by law enforcement and was recorded.

A tape of the transaction was recorded and that tape was played to the jury.

[Narcotics Investigator] Mike Rose testified that he wired [the confidential
informant] with a recording device, after searching him, and gave him $120 to
attempt to buy illegal drugs with. He followed [the confidential informant] in a
different vehicle. He confirmed the tag number of the vehicle in which the
[petitioner] sat as a passenger when he sold the drugs. The tag number was the car
of CangaBuford, thegirlfriend of the[petitioner]. Heoverheard the drug transaction
by the monitoring device. It was about 6 p.m. and still daylight.

CangaBuford testified that she hasachild by the [petitioner]. She knew the
[petitioner] had 3 pagers. She identified that [petitioner] as being with her.

The post-conviction court explained why the petitioner’ s identification claim was without
merit:

[Trial counsel] testified that the report had the name Frank Tyus because that
was a name that [the petitioner] had used with the undercover agent on occasions.
The name may have been changed when they followed the car and passenger to
Canga Buford's house and recognized [the petitioner]. Ms. Buford identified the
petitioner at trial.

Therewas no showing that the wrong person was convicted, even though one
document had the name Frank on it. [Tria counsel] determined that there was a
Frank Tyus, who was in jail at the time and could not have been the person. The
undercover agent knew the [petitioner] as Frank. His name was corrected to the
proper name.

Therecord fully supports the findings and conclusions of the post-conviction court. At trial,
the confidential informant identified the petitioner as the person from whom he purchased cocaine
and identified the voice on the audiotape of the transaction, which was played for the jury, as the
petitioner’s voice. Investigator Rose testified that when he was monitoring the transaction, he
“actually saw [the petitioner] and the black female pull up” in her vehicle. Buford testified that the
petitioner lived with her at thetime of the drug transaction and they had a child together. Therecord
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also reflectsthat trial counsel did question Investigator Rose about the incorrect name, “Frank,” on
one of the investigative documents:

Q. Now who is Frank Tyus?
A. That was the name that we were given at first. Hedid not give his name as
... Johnny.

Q. WEell, it wasn't on the tape but | would say this person or the name Frank
Tyuswas something that when you say was given to us, that’ swhat [the confidential
informant] told you the man’s name was, is that correct?
A That's correct.
Q. And he dso told you that Canga Buford was the black female?
A. No.
Q. Okay. But that's who he described as being at that point in time who he

believed the passenger to be and Mr. Frank Tyus?

A. Correct.

We conclude that the record on appea fully supports the post-conviction court’s
determination that the petitioner failed to show that trial counsel was ineffective or that he was
prejudiced by the alleged ineffectiveness of trial counsel.

CONCLUSION

Following our review, we affirm the denial of the petition for post-conviction relief.

ALAN E. GLENN, JUDGE



